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GREATER GEELONG CITY COUNCIL

Contract No:      
FORMAL INSTRUMENT OF AGREEMENT

Contract Description: 
     
Contractor:      
​

THIS AGREEMENT is made on
     
2011
PARTIES

	1 
	GREATER GEELONG CITY COUNCIL

having its municipal office at City Hall, Gheringhap Street, Geelong, Victoria

(“Principal”)

	2 
	     
ABN ​     
of ​     
(“Supplier”)


1 THE PARTIES AGREE AS FOLLOWS:


It is agreed that - 
1 this Formal Instrument of Agreement;

2 the General Conditions of Contract attached to this Formal Instrument of Agreement (“General Conditions of Contract”);

3 the Schedule to the General Conditions of Contract;

4 the Appendices to the General Conditions of Contract; and

5 any documents incorporated into this Contract by reference, as listed in Appendix 7 to the General Conditions of Contract -


together comprise and evidence the contract between the parties (“Contract”).

2
TRUSTEE WARRANTY

If the Contractor has entered into the Contract as trustee of a trust (“Trust”), the Contractor warrants that:

2.1
it is the only trustee of the Trust and is not aware of any action to remove it as trustee of the Trust and will not take any action to resign as trustee before the completion of all obligations of the Contractor under the Contract;

2.2
the trust deed of the Trust discloses all of the terms of the Trust;

2.3
it has power under the trust deed of the Trust to enter into and observe its obligations under this Contract and it has entered into this Contract in its capacity as the trustee of the Trust and has formed the view that it is prudent to enter into this Contract;

2.4
it has in full force and effect the authorisations necessary to enter into this Contract, perform obligations under this Contract and allow this Contract to be enforced;

2.5
it is not in material default under the trust deed of the Trust and is not aware of any action proposed to terminate the Trust;

2.6
the entry into and the performance of this Contract is for the benefit of the beneficiaries of the Trust, whose consents (if necessary) have been obtained; and

2.7
it has a right to be indemnified fully out of the trust assets in respect of all of the obligations and liabilities incurred by it under this Contract.

This clause shall operate whether or not the Contractor has also entered into the Contract in its own right.
EXECUTED by the parties on the date set out at the commencement of this Formal Instrument of Agreement:
6 Execution clause for the Principal (strike out alternatives which are not applicable):
6.1 If the Contract must be executed under seal:
	THE COMMON SEAL of

GREATER GEELONG CITY COUNCIL was affixed hereto in the presence of:
	)

)

)

)
	

	
	
	

	
	
	

	
	
	

	Mayor
	
	

	
	
	

	
	
	

	Chief Executive
	
	

	
	
	


6.2 If the Contract can be signed under delegation:
	SIGNED by ____________________
on behalf of the Principal in the presence of:
	)

)
	

	
	
	

	
	
	

	Chief Executive Officer / General Manager / Manager / Coordinator
	
	

	
	
	

	
	
	

	Witness
	
	


7 Execution clause for the Supplier (strike out alternatives which are not applicable):

7.1 If the Supplier is a company it must execute this Contract under seal:
	EXECUTED by
___________________________________  in accordance with section 127(1) of the Corporations Act 2001 (Cth) by being signed by authorised persons:
	)

)

)

)

)
	

	
	
	

	Director
	
	*Director / Company Secretary

* Delete whichever is inapplicable

	
	
	

	
	
	

	Full name
	
	Full name

	
	
	

	
	
	

	Usual address
	
	Usual address


7.2 If the Supplier is an individual:

	SIGNED SEALED AND DELIVERED by
___________________________________  in the presence of:
	)

)

)

)
	

	
	
	Signature

	Witness
	
	

	
	
	


7.3 If the Supplier is a partnership (add extra execution clauses for each partner, as necessary):

	SIGNED SEALED AND DELIVERED by
___________________________________  in the presence of:
	)

)

)

)
	

	
	
	Signature

	Witness
	
	

	
	
	


	SIGNED SEALED AND DELIVERED by
___________________________________  in the presence of:
	)

)

)

)
	

	
	
	Signature

	Witness
	
	

	
	
	


	SIGNED SEALED AND DELIVERED by
___________________________________  in the presence of:
	)

)

)

)
	

	
	
	Signature

	Witness
	
	

	
	
	


APPENDIX A

GENERAL CONDITIONS
	Not Applicable
	 FORMCHECKBOX 


	As per Attached Documents Listed
	 FORMCHECKBOX 



GREATER GEELONG CITY COUNCIL

Contract No:      
HARDWARE AND RELATED SERVICES 

GENERAL CONDITIONS
Contract Description: 

     
GENERAL CONDITIONS OF CONTRACT

1 DEFINITIONS

In this Contract the following terms have the meanings indicated unless inconsistent with the context:

1.1 “Acceptance Tests” means the tests as specified in Appendix 4.

1.2 “Appendix” means an appendix to these General Conditions of Contract.
1.3 “Best Value Principles” means the Best Value Principles described in section 208B of the Local Government Act 1989 (Vic).

1.4 “Business Day” means any day in the State of Victoria that is not a Saturday or Sunday or a Public Holiday.

1.5 “Business Hours” means the hours between 8.00am and 5.00pm on a Business Day.

1.6 “Certificate of Acceptance” means a written document issued in respect of a Deliverable under clause 4.3.2, which is substantially in the form of Appendix 5.

1.7 “Claim” means any claim, notice, demand, action, proceeding, litigation, investigation or judgment, whether based in contract, tort, statute or otherwise.

1.8 “Contract” means the contract evidenced by the Contract Documents.

1.9 “Contract Documents” means the documents specified in clause 1 of the Formal Instrument of Agreement.

1.10 “Defect” means any inability or failure of any Deliverable to operate, function or perform in accordance with the Specifications.

1.11 “Deliverable” means an item which the Supplier has agreed to supply to the Principal under the Contract and includes Hardware and Documentation.
1.12 “Documentation” means operating manuals, user instructions, technical literature, online help procedures and support documentation which will enable the Principal and its Personnel to understand the structure, function, application and operation of a Deliverable or Service and includes operating manuals and user instructions with respect to Hardware.
1.13 “Encumbrance” means any mortgage, lien, charge, bill of sale, option, title retention, pledge, claim, restriction, condition, overriding interest or other encumbrance.

1.14 “Fees” means the amounts payable to the Supplier by the Principal for the provision of the Deliverables and Services under this Contract, as specified in Appendix 6.

1.15 “Force Majeure Event” means one of the following events or occurrences where the event or occurrence is beyond the reasonable control of a party:

1.15.1 war, revolution, insurrection, riot or invasion; and
1.15.2 earthquake, aircraft damage, fire, cyclones, lightning, winds or other acts of God.
1.16 “GST” means the goods and services tax within the meaning of the GST Act.

1.17 “GST Act” means the A New Tax System (Goods and Services Tax) Act 1999 (Cth).

1.18 Any expression used that is defined in the GST Act has that defined meaning where the context permits.

1.19 “Hardware” means hardware to be supplied under this Contract by the Supplier to the Principal, as specified in Appendix 2.

1.20 “Hardware Maintenance Services” means the maintenance services specified in Appendix 3.

1.21 “Insolvency Event” means:

1.21.1 in respect of a party that is a corporation,

(a) a receiver, receiver and manager, trustee, other controller as defined in section 9 of the Corporations Act 2001 (Cth) or similar official is appointed over any of the assets or undertaking of the party;

(b) the party suspends payment of its debts generally;

(c) the party is or becomes unable to pay its debts when they are due or is or becomes unable to pay its debts or is presumed to be insolvent within the meaning of the Corporations Act 2001 (Cth);

(d) the party enters into or resolves to enter into any arrangement, composition or compromise with, or assignment for the benefit of, its creditors or any class of them;

(e) the party ceases to carry on business or threatens to cease to carry on business;

(f) a resolution is passed or any steps are taken to appoint, or to pass a resolution to appoint, an administrator with respect to the party; or

(g) an application or order is made for the winding up or dissolution of the party or a resolution is passed or any steps are taken to pass a resolution for the winding up or dissolution of the party, otherwise than for the purpose of an amalgamation or reconstruction that has the prior written consent of the other party; or
1.21.2 in respect of a party who is an individual, the party becomes bankrupt or enters into any arrangement or composition with his or her creditors or proposes to do so.

1.22 “Intellectual Property Rights” means all intellectual property rights including, without limitation, copyright (including Moral Rights), trade marks (including goodwill in those marks), designs, patents, semiconductor or circuit layout rights, domain, business and company names, any application or right to apply for registration of such rights and all other rights of a similar nature existing in Australia or elsewhere, whether or not such rights are registered or capable of being registered and whether or not such rights are in existence before, on or after the Commencement Date.

1.23 “OH&S” means occupational health and safety.

1.24 “OH&S Management System” has the meaning given to that term by clause 9.3.

1.25 “Personnel” means, in relation to the Principal, the Principal’s councillors, officers, employees, agents and sub-contractors and, in relation to the Supplier, the Supplier’s officers, employees, agents and sub-contractors.

1.26 “Principal” means the Greater Geelong City Council.

1.27 “Principal’s System” means the Principal’s existing computer systems, hardware and software.

1.28 “Public Holiday” means a public holiday within the meaning of the Public Holidays Act 1993 (Vic), applying in the municipal district of the Principal.
1.29 “Relevant Party” means:

1.29.1 the Supplier and the Supplier’s Personnel;

1.29.2 an associate of the Supplier or the Supplier’s Personnel;

1.29.3 a company in which the Supplier or the Supplier’s Personnel are involved, whether as an officer, employee, shareholder, or otherwise; or
1.29.4 any other person with whom the Supplier or the Supplier’s Personnel has or have a financial or business association, whether directly or indirectly.

1.30 “Schedule” means the schedule to these General Conditions of Contract.
1.31 “Service” means a service that the Supplier has agreed to perform for the benefit of the Principal under this Contract, including (but not limited to) the supply of the Deliverables to the Principal.

1.32 “Specifications” means technical or descriptive specifications of functional, operational, performance or other characteristics of a Deliverable or Service, as set out in Appendix 1.

1.33 “Superintendent” means –

1.33.1 the person specified as such in the Schedule; or

1.33.2 any other person nominated in writing by the Principal –

and includes any person:

1.33.3 to whom powers, duties or functions have been delegated by a person referred to in clause 1.33.1 or clause 1.33.2;

1.33.4 the authority of whom the Supplier has been notified; and

1.33.5 in respect of whom no notice of the revocation of his or her authority has been given to the Supplier.

1.34 “Warranty Period” means the period stated in the Schedule and commencing on the date on which a Certificate of Acceptance is issued in respect of a Deliverable.

2 THE DELIVERABLES AND SERVICES
2.1 Non-Completion of the Schedule
To the extent that the parties have not completed particulars relevant to an item in the Schedule, that item will be deemed “not applicable”, unless the contrary intention is expressed.

2.2 Survival of Rights and Obligations

The rights and obligations of the parties under clauses 2.4.3, 6.2, 9, 11, 13, 14.2, 15, 16, 17 and 18 survive the termination or expiry of this Contract.
2.3 Supply of Deliverables and Services to be Performed
2.3.1 Supply of Deliverables
The Supplier must supply the Deliverables to the Principal in accordance with the Specifications and with the timetable set out in Appendix 2.

2.3.2 Performance of Services
The Supplier must:

(a) perform each Service in accordance with the requirements stipulated in this Contract;
(b) perform each Service in a proper, timely and efficient manner using that standard of care, skill, diligence, prudence and foresight that would reasonably be expected by a local government entity (providing those services and fulfilling those functions that the Principal does from time to time) of a prudent, expert and experienced provider of services which are similar to the Services and software such as the Software;
(c) ensure the highest quality of work, and the delivery of the Services with the utmost efficiency;
(d) ensure that the Services and the performance of the Services comply with all laws, regulations and standards with which the Supplier is legally required to comply;
(e) act with all proper due diligence and in good faith, in the best interests of the Principal and in a manner which is consistent with the operations and standing of the Principal, in carrying out the Services;
(f) keep the Principal informed of all matters of which the Principal ought reasonably to be made aware or which may affect in any manner whatsoever the way in which the Principal manages its affairs and provide such information in relation to the performance of the Services as may reasonably be required by the Principal; and
(g) carry out its obligations and duties and provide the Services to the reasonable satisfaction of and in accordance with the requirements of the Principal.

2.4 Failure of Supplier to supply Deliverables or perform Services

2.4.1 Notice of Default
If the Supplier fails to meet any of its obligations under clause 2.1 for any reason, the Superintendent may, without limiting any other power of the Superintendent or the Principal under this Contract or otherwise, give notice to the Supplier to remedy the default.  Any notice given by the Superintendent under this clause may specify a time within which the default must be remedied.

2.4.2 Remedying of Default
If the Supplier fails to remedy a default in accordance with a notice issued by the Superintendent under clause 2.4.1, the Superintendent may arrange for the default to be remedied by others.

2.4.3 Cost of Remedying Default
Any costs or charges incurred by the Principal in the remedying of a default under clause 2.4.2 as determined by the Superintendent, must be paid on demand by the Supplier to the Principal or may be deducted from any moneys due or becoming due to the Supplier under this Contract at the option of the Principal.

2.5 Better Performance

The Superintendent may give such directions to the Supplier for the better performance of this Contract as the Superintendent considers appropriate.  The Supplier must give effect to such directions as if they constituted express terms of this Contract.

2.6 Fees
The Supplier must pay all fees, charges and costs incurred in its performance of the Services, except as expressly stated otherwise in this Contract.

2.7 The Media

The Supplier must:

2.7.1 not either itself or through its Personnel make any statement to the media on behalf of the Principal or in relation to the performance of the Services;

2.7.2 refer all enquiries from the media relating to the performance of the Services to the Superintendent; and

2.7.3 notify the Superintendent immediately of any event arising in the course of performing the Services which may receive media attention.

2.8 Warranties

In addition to and despite all other warranties, express or implied, in this Contract, the Supplier warrants and covenants that:

2.8.1 all information provided to the Principal in response to any expression of interest or tender for the Contract as to the expertise, capacity and experience of the Supplier, including the Supplier’s Personnel, is accurate and correct;

2.8.2 there is no litigation, arbitration or administrative proceeding taking place, pending or, to its knowledge, threatened against it as at the date of this Contract which could have a material adverse effect on its ability to perform its obligations under this Contract;

2.8.3 it will, as soon as practicable, notify the Principal of the occurrence of, or pending or threatened occurrence of, any event that:

(a) may cause or constitute a material breach of any of the acknowledgements, representations, warranties or covenants contained in this Contract; or

(b) could have a material adverse effect on its ability to perform its obligations under this Contract;

2.8.4 it has before the date of this Contract and after diligent enquiry and investigation, fully disclosed to the Principal all information concerning it that could reasonably be regarded as affecting in any way the decision of the Principal to enter into this Contract;

2.8.5 no statement or representation made by it or on its behalf to the Principal in negotiations prior to this Contract is misleading or deceptive in any material respect; and

2.8.6 all acts to be performed and all obligations to be discharged by the Supplier under this Contract will be performed or discharged with all due care and expertise.

2.9 Emergency Actions

2.9.1 Disruption to Services
In the event of any disruption to the performance of a Service, the Supplier must notify the Superintendent immediately and keep the Superintendent informed of developments.  The Supplier must take all reasonable steps to resume the performance of the Service at the earliest opportunity.  The Supplier must comply with all reasonable directions of the Superintendent in resuming the performance of the Service.

2.9.2 Not to Prejudice Other Rights
Nothing in clause 2.9.1 is intended to prejudice any right of the Principal with respect to any breach of this Contract.

3 SUPPLY OF HARDWARE

3.1 Sale

The Supplier will sell the Hardware to the Principal in accordance with the requirements specified in the Schedule.

3.2 Title and Risk of Loss

The Supplier transfers title in each item, unit or module of Hardware to the Principal immediately upon delivery, the issue of a Certificate of Acceptance or upon full payment, whichever requirement is stated in the Schedule.  The Principal accepts risk of loss or damage to the Hardware upon delivery.

3.3 Delivery
The Supplier must deliver the Deliverables to a site nominated by the Principal in accordance with the Project Plan.
3.4 Installation and Configuration Services

The Supplier must install and configure the Hardware and provide training to the Principal’s Personnel to the extent specified in the Schedule.  Without limiting its obligations under this Contract, the Supplier must ensure that the Hardware is supplied, delivered, installed, fully integrated, configured and properly interfaced with the Principal’s System 

3.5 Initial Testing
The Supplier must complete its own commissioning tests of all Hardware and Software, and on the successful completion of those tests, must give the Principal written notice that such tests have been successfully completed.

3.6 Principal’s Obligations
The Principal will provide the Supplier with all reasonable assistance required by the Supplier to facilitate the Supplier’s delivery and installation of the Hardware and Software.

3.7 Warranty

Except to the extent otherwise provided in the Schedule, the Supplier warrants and represents to the Principal, as an essential term of this Contract, that the Hardware:

3.7.1 is free from defects in material and workmanship; and

3.7.2 complies with the Specifications.

3.8 No Application to Hardware Leasing

This Contract does not apply in relation to the leasing of Hardware to the Principal.

4 ACCEPTANCE

Principal to conduct Acceptance Tests

4.1.1 The Principal will conduct the Acceptance Tests on the Deliverables and such Services performed by the Supplier for the benefit of the Principal which are susceptible to Acceptance Testing.

4.1.2 The Principal will conduct the Acceptance Tests on the Deliverables and Services referred to in clause 4.1.1 promptly after the Supplier notifies the Principal in writing that such Deliverable is ready for Acceptance Testing.

4.2 The Supplier to Assist

4.2.1 The Supplier must assist the Principal, where requested by the Principal in writing to the Supplier, to conduct the Acceptance Tests.
4.2.2 Such assistance as is provided by the Supplier to the Principal shall be at the Supplier’s cost and expense, unless otherwise agreed in writing by the parties.
4.3 Principal to notify of Acceptance or failure

4.3.1 The Superintendent must notify the Supplier whether or not a Deliverable has passed the Acceptance Tests provided that the Principal will not unreasonably withhold or delay notification to the Supplier that the Deliverable in question has passed the Acceptance Tests.
4.3.2 If a Deliverable has passed the Acceptance Tests, the Superintendent will notify the Supplier by promptly issuing the Supplier with Certificate of Acceptance for the Deliverable respectively.

4.3.3 A Deliverable will not be considered to have been accepted by the Principal until the Superintendent has issued a Certificate of Acceptance for the Deliverable concerned, regardless of whether or not the Principal has used the Deliverable in a production environment.

4.3.4 A Deliverable is deemed to have been accepted by the Principal on the date shown on the relevant Certificate of Acceptance.
4.4 Acceptance Test Failure

If in the reasonable opinion of the Principal, a Deliverable fails the Acceptance Test, then:

4.4.1 the Superintendent will promptly issue to the Supplier a written notification of such failure specifying the aspects of the Deliverable which have failed the Acceptance Tests;

4.4.2 subject to the remainder of this clause 4.4, the Principal will request the Supplier to make such corrections and modifications that are necessary to enable the Deliverable to pass the Acceptance Tests and be ready for re-testing at an agreed time, but no later than five Business Days from the date of the written notification of failure, unless otherwise agreed in writing between the parties; and

4.4.3 the Supplier must, at its own expense, comply with the Principal’s request and must notify the Superintendent when such corrections and modifications have been made to the Deliverable .  Upon notification by the Supplier, the Principal will then commence re-testing of the Deliverable in accordance with the Acceptance Test procedures as soon as reasonably practicable.

Notwithstanding the foregoing, subject to the Principal’s consideration of any explanation provided by the Supplier, the Principal may at its discretion:

4.4.4 waive the requirement for the Acceptance Test in question to be satisfactorily completed;
4.4.5 conditionally accept the Deliverable , subject to the Supplier agreeing to deliver a workaround or to otherwise rectify any deficiency within a timeframe agreed by the parties ; or

4.4.6 subject to the Principal having provided the Supplier with at least one opportunity to conduct further tests pursuant to clause 4.4.3, reject the Deliverable concerned, whereupon the Supplier will be in default of this Contract.  Without limiting any other remedy which may be available in these circumstances, the Principal may require the removal of the rejected Deliverable.

5 HARDWARE MAINTENANCE

Availability of Maintenance Services

If and to the extent specified in Appendix 3, the Supplier must perform Hardware Maintenance Services for the benefit of the Principal.  Without limiting any other obligation of the Supplier under this clause, the Hardware Maintenance Services must comply with the requirements specified in Appendix 3.

Commencement of Maintenance

5.1.1 Any Defect rectification required during the Warranty Period must be provided to the Principal by the Supplier free of charge.  

5.1.2 The Hardware Maintenance Services must commence on the date specified in the Schedule and will be renewable as specified in Appendix 3.

5.1.3 For the avoidance of doubt, the initial term of the Hardware Maintenance Services will not commence (if the Services relate to Hardware purchased under this Contract) until the expiry of any relevant Warranty Period for the Hardware.

5.2 Preventative Maintenance

To the extent specified in Appendix 3, the Supplier must perform Hardware Maintenance Services for the benefit of the Principal in the form of preventative maintenance and must ensure that preventative maintenance is carried out:

5.2.1 in accordance with the requirements stipulated in Appendix 3; and

5.2.2 at times specified in Appendix 3 or otherwise at times when the Hardware is either not operational or else at times likely to cause the least possible disruption to the Principal’s business and in all cases only by prior arrangement with the Principal.

The Principal will cooperate with the Supplier by providing access and facilities as reasonably necessary to enable the Supplier to perform preventative maintenance to the required standard.

Remedial Maintenance

To the extent specified in Appendix 3, the Supplier must perform Hardware Maintenance Services for the benefit of the Principal in the form of remedial maintenance.  Where the Supplier is required to perform such remedial maintenance, it must, after being notified of a fault condition or possible fault condition in the Hardware, promptly restore the Hardware to good working order and must, as necessary:

5.2.3 replace or repair parts;

5.2.4 comply with any response times specified in Appendix 3;

5.2.5 to the extent practical, implement measures to minimize disruption to the Principal’s operations during maintenance work; and

5.2.6 comply with any other requirements as specified in Appendix 3.

The Principal will cooperate with the Supplier by providing access and facilities as reasonably necessary to enable the Supplier to perform remedial maintenance to the required standard.

Storage of Supplier Materials

5.2.7 Unless specified to the contrary in the Schedule, the Principal will permit the Supplier to store such manuals, tools and test equipment at the Principal’s site as required for the purposes of this Contract and the Principal agrees not to use any such manuals, tools or test equipment without the Supplier’s consent.

5.2.8 The Supplier acknowledges and agrees that such manuals, tools and test equipment will be stored at the Principal’s premises entirely at the Supplier’s risk.

5.2.9 The Supplier will take all necessary steps to ensure that such manuals, tools and test equipment do not cause any damage to any property of the Principal, nor any injury or illness to any Personnel of the Principal.

5.3 Storage of Spare Components
5.3.1 At the Principal’s request, the Supplier will store spare parts and components for Hardware from time to time at the Principal’s premises for the purpose of facilitating remedial maintenance and warranty service to Hardware.

5.3.2 The Supplier acknowledges and agrees that such spare parts and components will be stored at the Principal’s premises entirely at the Supplier’s risk, subject only to clause 5.6.3.

5.3.3 The Principal will take all reasonable steps to ensure that such spare parts and components are not damaged whilst upon the Principal’s premises.

Maintenance Records

Where specified in the Schedule, the Supplier must keep and maintain full and accurate records of the performance of the Hardware Maintenance Services and must provide copies of those records to the Principal within three Business Days of request or within any other period specified in the Schedule.

Excluded Services

The Hardware Maintenance Services do not include any services expressly excluded in Appendix 3.

6 FEES
6.1 Obligation to pay Fees
In consideration of the Supplier’s fulfillment of its obligations under this Contract, the Principal will, subject to the terms of this clause 6 pay the supplier the Fees.  The Fees will be payable on and from the dates or events, as the case may be, as specified in Appendix 6.

6.2 Set Off

The Principal may set off any amount payable by the Supplier to the Principal under this Contract or otherwise against any amount payable by the Principal to the Supplier under, or in relation to or in connection with this Contract.
6.3 Preparation of invoices

6.3.1 After Acceptance of a Deliverable or Service, or as otherwise specified in Appendix 6, the Supplier must promptly and correctly prepare and deliver an invoice setting out the amounts then properly due to it from the Principal.

6.3.2 To prepare an invoice correctly, the Supplier must ensure that the invoice:

(a) sets out the amount of the Fees payable;
(b) sets out the goods and services tax (if any) applicable to the taxable supply to which the Fee relates;

(c) sets out the date of issue of the invoice;

(d) to the extent Fees are calculated on a time and materials basis, sets out details of the names of the Supplier’s Personnel who provided the Services, the number of hours each spent and their respective hourly or daily rates;

(e) contains a description of the Services and/or Deliverables to which the invoice relates, and a statement as to why the Fees are, under the terms of this Contract, payable; and

(f) is a valid tax invoice for the purposes of the GST Act.
6.3.3 The Supplier acknowledges and agrees that the time for payment will not begin to run until such time as all invoicing requirements in clause 6.3.2 have been complied with by the Supplier.

6.4 Payment

6.4.1 Subject to clause 6.4.3, the Principal will make payment within 30 days of the commencement of the month following the month in which the Principal receives of a correctly rendered invoice, unless an alternative period of payment is specified in Appendix 6.
6.4.2 The parties agree that payments may be made by electronic transfer of funds in the manner specified in Appendix 6 or as otherwise agreed from time to time.

6.4.3 If the Principal disputes whether an amount is payable pursuant to an invoice, the Principal may withhold the disputed portion pending resolution of the dispute, but will pay the undisputed portion within the applicable period as determined in accordance with clauses 6.4.1 .

6.5 Payment on account only

The making of any payment by the Principal to the Supplier under this Contract is made on account only and payment of any amount is not:

6.5.1 evidence or an admission that the Services have been performed or Deliverables supplied in accordance with this Contract;

6.5.2 evidence of the value of the Services performed or the Deliverables supplied;

6.5.3 an admission that the Services were satisfactorily performed or the Deliverables were satisfactorily supplied;

6.5.4 an admission of liability; or

6.5.5 acceptance or approval of the Supplier’s performance of the Services, or provision of Deliverables.
7 ACCESS TO PREMISES
7.1 The Principal will provide the Supplier with:
7.1.1 adequate working space, office equipment and facilities at the Principal’s premises; and
7.1.2 timely and reasonable access to the relevant parts of its premises and the Principal’s System during Business Hours (and such other times as are agreed by the parties), 

to enable the Supplier to fulfill its obligations under this Contract.
7.2 The Principal reserves the right to deny or suspend access to the Principal’s premises at its sole discretion.  Where access is temporarily denied or suspended by the Principal (except in circumstances where access is temporarily denied or suspended due to an investigation into the conduct of the Supplier’s Personnel), the Supplier will be entitled to an extension of time to complete any obligations which are directly and adversely affected by the denial or suspension of access.  The Principal will permit a resumption of access as soon as practicable.
7.3 The Supplier agrees that the grant of such access to the Principal’s premises and use of the Principal’s facilities will be limited only to those Personnel of the Supplier who are directly involved in the Supplier’s performance of its obligations under this Contract and the Supplier will, if requested by the Principal, provide to the Principal a list of all those Supplier’s Personnel who the Supplier requests be granted the right to access and use the Principal’s premises and facilities.
7.4 The Supplier agrees that it must ensure that only the persons it has nominated as having rights to access and use the Principal’s premises and facilities exercise such rights for the purpose of giving effect to the Supplier’s obligations under this Contract and the Supplier agrees that the Principal may suspend or deny the Supplier such rights if the Supplier does not fulfill its obligations under this clause.

8 SPECIFIC RESPONSIBILITIES OF THE SUPPLIER
Principal Requirements

8.1.1 The Supplier must ensure that the Deliverables and Services comply with the Specifications, standards and service levels as specified in this Contract.

8.1.2 The Supplier must comply with all reasonable directions given by the Superintendent in discharging these obligations.

8.2 Documentation

The Supplier must ensure that the Documentation is:

8.2.1 of a high standard in terms of presentation, accuracy and scope;

8.2.2 the most current, accurate and up-to-date versions available at the date of this Contract; and

8.2.3 published in English with all key terms, words and symbols adequately defined or explained.

8.3 Quality of Personnel
The Supplier must ensure that all of its Personnel involved in the performance of its obligations under this contract are appropriately qualified, knowledgeable and experienced in the fields necessary to efficiently and promptly do so.

Removal of Personnel
The Superintendent may notify the Supplier (outlining appropriate justification) that it requires the Supplier to replace any of the persons who will perform the Services.  The Supplier must immediately replace that person with another appropriately qualified, knowledgeable and experienced person acceptable to the Principal.
Prohibited Behaviour
The Supplier must ensure that none of its Personnel –

8.3.1 consumes any alcoholic beverage; 
8.3.2 is intoxicated; or
8.3.3 is under the influence of any drug which would impede their ability to safely or efficiently perform the Services – 

while engaged in the performance of the Services or any related activities.

8.4 Conduct of Personnel
The Supplier must ensure that all of its Personnel: 
8.4.1 conduct themselves towards the Principal’s Personnel and all members of the public in a civil and inoffensive manner; and
8.4.2 carry out their duties at all times with as little inconvenience and disturbance to others as possible, and without causing any nuisance.
8.5 Appearance of Personnel
The Supplier must ensure that all of its Personnel:

8.5.1 are attired in any manner specified in the Contract Documents; 
8.5.2 comply with any directions of the Superintendent in respect of their personal appearance or attire concerned with matters of neatness, health or safety; and 
8.5.3 carry an identity card in a form approved by the Superintendent, and present the identity card for inspection on demand by any member of the Principal’s staff.

8.6 Responsibility for Personnel
The Supplier will be responsible for all actions, statements and omissions of its Personnel.

Compliance with Principal’s Policies
To the extent that the Supplier is present at the premises of the Principal, or is granted access to the Principal’s Systems or other Principal property or facilities, it must comply (and must ensure that its Personnel comply) with all applicable policies and procedures of the Principal with respect to the Premises, computer systems, software, property and facilities, including policies with respect to occupational health and safety, sexual and racial discrimination, security and use of information technology resources.
9 OCCUPATIONAL HEALTH AND SAFETY

9.1 General Occupational Health and Safety
The Principal is obliged to provide and maintain, so far as is reasonably practicable, a working environment for its Personnel and members of the public that is safe and without risk to health.
The Supplier must itself, and must ensure that any sub-contractors of the Supplier, at all times identify and take all necessary precautions for the health and safety of all persons, including the Supplier’s Personnel, Personnel of the Principal and members of the public, who may be affected by the performance of the Services.

The Supplier must inform itself of all OH&S policies, procedures or measures implemented or adopted by the Principal.  The Supplier must comply with all such policies, procedures or measures.

The Supplier must immediately comply with any and all directions by the Superintendent relating to OH&S.

9.2 Legislative Compliance
The Supplier must: 

9.2.1 comply with; and

9.2.2 ensure that its Personnel comply with: 

any Acts, regulations, local laws, codes of practice, compliance codes, guidelines and Australian Standards which are in any way applicable to OH&S and the performance of the Services.

9.3 Supplier OH&S Management System
The Supplier must establish and implement an OH&S management system which ensures compliance with all duties of an employer under the Occupational Health and Safety Act 2004 (Vic) (“OH&S Management System”).
The Supplier must implement the OH&S Management System or any updated OH&S Management System, as the case may be, throughout the duration of this Contract.

The OH&S Management System must at least include:

9.3.1 the Supplier’s OH&S policy and objectives;

9.3.2 the Supplier’s organisational structure and responsibilities;

9.3.3 details of safe work practices and procedures to be implemented by the Supplier;

9.3.4 the Supplier’s OH&S training and induction;

9.3.5 the Supplier’s OH&S auditing and inspection procedures;

9.3.6 the Supplier’s OH&S consultation procedures;

9.3.7 the Supplier’s OH&S performance monitoring;

9.3.8 the Supplier’s assessment of all risks and hazards arising from its performance of its obligations under this Contract; and
9.3.9 the Supplier’s procedures for eliminating, controlling or minimising the identified risks and hazards.

OH&S Performance Reporting
The Supplier must, when requested by the Superintendent, provide evidence of the Supplier’s ongoing implementation of the OH&S Management System. The Supplier must, when requested by the Superintendent, provide reports on OH&S inspections, audits or assessments undertaken during the term of this Contract.

9.4 Incident Notification
If the Supplier is required by the Occupational Health and Safety Act 2004 (Vic) or by any other Act or regulation, to give any notice of an accident occurring during the performance by the Supplier of its obligations under this Contract, the Supplier must, at the same time, or as soon thereafter as is possible in the circumstances, give a copy of the notice to the Principal.

The Supplier must promptly notify the Principal of any accident, injury, property damage or environmental damage which occurs during the performance of the Services.  The Supplier must, within three days after any such incident, provide a report giving complete details of the incident, including:

9.4.1 results of investigations into its cause; and
9.4.2 any recommendations or strategies for future prevention.

9.5 Non-Compliance
If, during the term of this Contract, the Superintendent gives the Supplier notice that, in the opinion of the Superintendent, the Supplier is –

9.5.1 not performing the Supplier’s obligations under the Contract in compliance with the OH&S Management System or any other obligation contained in clause 9; or

9.5.2 performing the Supplier’s obligations under the Contract in such a way as to endanger the health or safety of the Supplier’s Personnel or the public –

the Supplier must promptly –

9.5.3 rectify the Supplier’s failure to comply with its obligations; or

9.5.4 ensure that it performs its obligations under this Contract so as not to endanger the health or safety of the Supplier’s Personnel or the public –

as appropriate.  Any failure by the Supplier to comply with a notice served under this clause 9.6 will be deemed to be an event of default for the purposes of clause 12.1.
10 GST

10.1 Consideration does not include GST

Any consideration specified as payable by one party to the other party under this Contract is expressed as a GST-exclusive amount.

10.2 Liability to pay any GST

In addition to any consideration payable by one party to the other party under this Contract, the party liable to pay the consideration must pay to the other party a sum equivalent to the GST payable, if any, by the party liable to remit GST in respect of that consideration, at the same time and in the same manner as the consideration is payable.

Tax Invoice

A party’s right to payment under this clause is subject to a tax invoice being delivered to the party liable to pay for the supply.

11 WARRANTIES BY THE SUPPLIER

General

The Supplier warrants and represents to the Principal that:

11.1.1 each Deliverable and Service will conform with the Specifications or, where relevant and subject to clause 11.4, any third party warranties specified in the Schedule;

11.1.2 if and to the extent ownership of a Deliverable is to pass to the Principal, the Deliverable will be free from any Encumbrance;

11.1.3 the use of the Deliverables by the Principal in accordance with this Contract will not infringe the Intellectual Property Rights of any third party;

11.1.4 it has the skill, resources and expertise to perform the Services in accordance with this Contract;

11.1.5 all of the Supplier’s Personnel who facilitate the Supplier’s performance of its obligations under this Contract have sufficient qualifications, skill and experience with which to perform the Services for the benefit of the Principal in accordance with the terms and conditions of this Contract;

11.1.6 it will exercise its skills, resources and expertise with proper due diligence and care; and

11.1.7 no virus will be introduced into the Principal’s System as a result of the supply by the Supplier of a Deliverable which contains a virus or as a result of any willful or negligent act or omission by the Supplier in providing a Service.

Authorisation and Enforceability

The Supplier represents and warrants to the Principal that:

11.1.8 it has all requisite corporate power and authority to execute, deliver, and perform its obligations under this Contract;

11.1.9 its signing of this Contract has been duly authorized by all requisite corporate actions; and
11.1.10 this Contract is a valid and binding obligation, enforceable against it in accordance with its terms and conditions.

11.2 Warranty Period

11.2.1 The Supplier warrants and represents to the Principal that, during the Warranty Period:

(a) the Deliverables will perform and function in accordance with the Specifications; and

(b) the function and performance of the Principal’s System will not be materially and adversely affected to the point of unacceptable performance following the installation and integration of the Deliverables.

11.2.2 Without limiting any other right of the Principal, the Supplier will promptly rectify any Defect in a Deliverable at no charge to the Principal if the Supplier becomes aware of the Defect during the Warranty Period.

11.3 Third Party Warranties

11.3.1 Where the Supplier supplies Deliverables that have been procured from a third party, the Supplier assigns to the Principal, to the extent practicable and to the extent permitted by law, the benefits of the warranties and representations given by the third party.

11.3.2 This assignment does not in any way relieve the Supplier of the obligation to comply with warranties and representations offered directly by the Supplier to the Principal under this Contract.

11.4 No Reliance by Supplier

The Supplier acknowledges and affirms that, in entering into this Contract, it has not relied on any representations made by the Principal not recorded in this Contract.  The Supplier is deemed to have examined all information, and to have made all enquiries relevant to its rights and obligations under this Contract, and to be aware of all risks, contingencies, costs, difficulties and other circumstances in any way connected with the performance of its obligations under this Contract.

11.5 Survival

This clause 11 will survive the termination or expiry of this Contract.
12 TERMINATION

12.1 Events of default

If:

12.1.1 a party fails to comply with any provision of this Contract;

12.1.2 a party, being an individual, dies or becomes of unsound mind; or

12.1.3 an Insolvency Event occurs in relation to a party -
then, except as otherwise provided by law, that party is in default.

12.2 Notice of default

If a party is in default by virtue of clause 12.1 and the default in question is under clause 12.1.1, the non-defaulting party may serve a written notice on the party in default (“Default Notice”):

12.2.1 specifying the default and the expenses attributable to the default, including proper and reasonable legal costs; and
12.2.2 stating that this Contract will be terminated without further notice unless the default is remedied and all the expenses are paid by a specified date (being not less than 7 days from the date of service of the Default Notice).

12.3 Termination

If the Default Notice is not, in the reasonable opinion of the Principal, complied with by the specified date, the Principal may terminate the contract by notice to the Supplier.

12.4 Termination where no prior notice required

If a party is in default by virtue of clause 12.1.2 or an Insolvency Event, the non-defaulting party may immediately terminate this Contract by serving a written notice to that effect on the party in default.

12.5 Rights of non-defaulting party not affected

The rights of the non-defaulting party under this clause 12 are in addition to any other rights or remedies that party may have at law or otherwise.

13 CONSEQUENCES OF TERMINATION

13.1 Completion of Contract by the Principal

If this Contract is terminated by the Principal under clause 12.1 or otherwise:
13.1.1 the Principal may itself or by engaging or employing any other person – 

(a) complete the performance of the Services; or

(b) such part of the performance of the Services as the Principal considers it desirable to complete –

which, so far as is practicable, must be carried out in accordance with this Contract, provided that the Principal is not required to use the least expensive means of completing the performance of the Services; and

13.1.2 the Supplier must provide all reasonable co-operation and assistance as may be necessary to assist the Principal to complete the performance of the Services or such part of the performance of the Services as the Principal considers it desirable to complete.
Termination before issue of Certificates of Acceptance
If this Contract is terminated by the Principal:

13.1.3 before the Principal has issued Certificates of Acceptance for all of the Deliverables then the Principal may at its option (but without limiting any other rights or remedies it may have under this Contract or otherwise):
(a) either:

(1) require the Supplier to remove the Deliverables; or

(2) keep and use the Deliverables, provided that the Principal pays in full all undisputed amounts owing under this Contract for the Deliverables and Services; and

(b) seek compensation for damages and any other remedies which may be granted in the circumstances.
13.2 Payments on Termination

If this Contract is terminated by the Principal under clause 12.1 or otherwise, the Principal is liable to make payments to the Supplier only in respect of any part of the Deliverable and Services which have been properly supplied and not paid for at the date of termination.

13.3 Payment for Losses and Expenses
If this Contract is terminated by the Principal under clause 12.3 or 12.4 or otherwise, the Supplier must pay to the Principal the amount of the loss and expenses incurred by the Principal due to, or in connection with (including, without limitation, indirect losses, consequential losses and all legal costs on a full indemnity basis), the termination, including, without limitation, any amount by which the cost to the Principal of completing the Services, or part of the Services, under clause 13.1 exceeds the amount which would otherwise have been payable to the Supplier.
Superintendent’s Determination

The amounts payable by the Supplier and the Principal under clauses 13.3 and 13.4 must be determined by the Superintendent.  The Superintendent must give notice of his or her determination under clause 13.5 to the Supplier.  Subject to clause 13.6, any amounts payable under clause 13 must be paid within 14 days of the receipt of notice of the Superintendent’s determination.
13.4 Principal May Retain Moneys
The Principal may retain any moneys payable to the Supplier under clause 13.3 until any amount payable by the Supplier to the Principal under clause 13.4 has been determined by the Superintendent and paid by the Supplier.

14 SUB-CONTRACTING

Supplier’s Right to Sub-contract
14.1.1 The Supplier must not sub-contract the whole or any portion of its obligations under this Contract, except with the prior written consent of the Principal, which may be withheld or granted at the Principal’s absolute discretion and which may be granted subject to such conditions as the Principal considers appropriate.
14.1.2 Except insofar as any consent given by the Principal under clause 14.1.1 expressly provides otherwise, no sub-contractor will have any rights under this Contract against the Principal or be entitled to receive any payments under this Contract from the Principal.
14.1.3 The Supplier must ensure that each sub-contractor it engages is, if required by the GST Act, registered for GST purposes, and may not engage any such person unless that person is so registered.

14.1.4 The Supplier acknowledges and agrees that the terms and conditions of each contract with a sub-contractor must be consistent with the terms and conditions of this Contract and the Supplier must ensure that each sub-contractor’s obligations concerning confidentiality and privacy are substantially the same as those imposed on the Supplier under this Contract.

14.1.5 The Principal may, by written notice, require the Supplier to remove and, if necessary, replace any sub-contractor which the Supplier engages.  The Supplier agrees that, if that sub-contractor is performing any Service, the Supplier will ensure that such Service continues to be performed in accordance with this Contract until such time as that sub-contractor is replaced.
14.2 Ongoing responsibility for Service provision
14.2.1 The Supplier acknowledges and agrees that for the purpose of this Contract, the Principal contracts with the Supplier on the basis that the Supplier is the prime contractor and is and remains at all times fully responsible for the performance of the Supplier’s obligations under this Contract, notwithstanding that the Supplier may have engaged sub-contractors under this clause 14.1.
14.2.2 The Supplier’s engagement of a sub-contractor to perform certain Services will not relieve the Supplier of any of its liabilities or obligations under this Contract in respect of those Services and otherwise, and the Supplier is and remains at all times fully responsible and liable to the Principal for the acts, defaults and omissions of any sub-contractor engaged by the Supplier, or any Personnel of such sub-contractor, as if they were the acts, defaults and omissions of the Supplier or the Personnel of the Supplier.

14.2.3 Nothing in this clause 14 relieves the Supplier of its obligations or expands the Principal’s obligations under this Contract.

14.3 Suitability of sub-contractors

The Supplier is responsible for ensuring the suitability of all sub-contractors the Supplier proposes to engage under this clause 14 and for ensuring that the work performed by the sub-contractors meets the requirements of this Contract.
Sub-contractor awareness of the provisions of this Contract
The Supplier must ensure that each sub-contractor engaged by the Supplier is aware of all the terms and conditions of this Contract relevant to that sub-contractor’s part in the performance of this Contract.
14.4 Contract with sub-contractors

The Supplier represents and warrants to the Principal that it will have a written agreement with any sub-contractor which the Supplier engages, prior to the performance by the sub-contractor of the Services, that provides, for the benefit of the Principal, that:
14.4.1 the sub-contractor will not make any Claim or be a party to any Claim, directly or indirectly, against the Principal or its Personnel arising out of or in connection with this Contract, unless such claims relate to:
(a) personal injury or damage to tangible property caused by the negligence or willful misconduct on the part of the Principal or its Personnel; or

(b) acts on the part of the Principal or its Personnel that amount to infringements of statutes concerning sexual harassment or discrimination; and

14.4.2 the sub-contractor will direct all communications regarding the subject matter of this Contract through and to the Supplier, and not through or to the Principal; and
14.4.3 the Supplier has the right to novate those agreements to the Principal or its nominee, if requested to do so, on the termination or expiry of this Contract.
15 PRINCIPAL INDEMNIFIED

15.1 Indemnity by Supplier

The Supplier must indemnify, keep indemnified, and hold harmless the Principal (including its Personnel) against any loss or liability (including indirect losses, consequential losses, and all legal costs on a full indemnity basis) that the Principal incurs as a result of a Claim made by a third party:

15.1.1 where that loss or liability was caused or contributed to by a breach of this Contract by the Supplier or any of its Personnel;

15.1.2 where that loss or liability was caused or contributed to by a willful, unlawful or negligent act or omission by the Supplier or its Personnel;

15.1.3 where and to the extent that loss or liability relates to personal injury, death or property damage; or

15.1.4 where that loss or liability arises from a Claim made or threatened against the Principal in which it is alleged that a Deliverable or Service (including the Principal’s use of a Deliverable or Service) infringes the Intellectual Property Rights or Moral Rights of a third party.

15.2 Continued Use or Replacement of Infringing Material

If a claim of infringement of Intellectual Property Rights or Moral Rights is made or threatened by a third party, the Principal will allow the Supplier, at the Supplier’s expense, to either:

15.2.1 obtain for the Principal the right to continued use of the Deliverable or Service; or

15.2.2 replace or modify the Deliverable or Service so that the alleged infringement ceases so long as the Deliverable or Service continues to provide the Principal with equivalent functionality and performance as required in the Specifications.

15.3 Survival of this clause

This clause 15 survives the termination or expiry of this Contract.
16 INSURANCE

16.1 Insurance and Indemnities
16.1.1 Accident Compensation Act
The Supplier must –

(a) itself effect; and

(b) ensure that each of its sub-contractors effects –

a WorkCover policy of insurance complying with the provisions of the Accident Compensation (WorkCover Insurance) 1993 (Vic) in respect of all of its employees.

16.1.2 Other Legislation
The Supplier must –
(a) itself comply; and

(b) ensure that each of its sub-contractors complies –

with any other workers’ compensation legislation in force from time to time and must, in the absence of any such legislation, or if so directed by the Superintendent, insure against any claims that may be made in respect of the death of or injury to any of its employees.

Any such insurance must be –

(c) for an amount;

(d) with an insurer; and

(e) in a form –

to the satisfaction of the Superintendent.

16.1.3 Indemnity
The Supplier must indemnify, keep indemnified and hold harmless the Principal and all of the Principal’s Personnel against any liabilities, costs, penalties or additional premiums they may incur arising, whether directly or indirectly, from any provision of the Accident Compensation Act 1985 (Vic) (including, without limitation, section 10A of that Act) which:

(a) deems any employees or agents of the Supplier, or any employees or agents of any sub-contractor of the Supplier, to be employees or workers of the Principal, or the Principal’s employees, sub-contractors or agents; or

(b) otherwise makes the Principal, or any of the Principal’s Personnel, in any way responsible for, or liable to pay any moneys to or in respect of, such persons, except for liabilities arising directly from the negligence of the Principal or any of the Principal’s Personnel.

Public Liability Insurance
16.1.4 Obligation to Insure
The Supplier must, at all times during the term of this Contract, be the holder of a current public liability policy of insurance (“Public Liability Policy”) in the joint names of the Supplier and its sub-contractors providing coverage for an amount per event of at least that stated in the Schedule.

The Public Liability Policy must be effected with an insurer which is authorised to carry on non-life insurance business in Australia under the Insurance Act 1973 (Cth).

The Public Liability Policy must –

(a) cover such risks;

(b) be subject only to such conditions and exclusions; and

(c) be subject only to such excess –

as are approved by the Superintendent.

16.1.5 Cross Liability Clause and Notice of Claims
The Supplier must ensure that the Public Liability Policy contains a cross liability clause:

(a) under which the insurer waives all rights of subrogation against any party insured under the Public Liability Policy; and

(b) which provides cover to each party insured under the Public Liability Policy as if a separate policy of insurance had been insured to each party issued under the Public Liability Policy.
16.1.6 Increase in Cover
On each anniversary of the Commencement Date until the completion of this Contract, the Supplier must increase the amount of coverage under the Public Liability Policy by at least the amount per event stated in the Schedule per year.

16.2 Professional Indemnity Insurance
16.2.1 Obligation to Insure
The Supplier must, at all times during the term of this Contract and for 10 years thereafter, be the holder of a current professional indemnity policy of insurance in respect of any activities forming part of the Services which are capable of being covered under such a policy (“Professional Indemnity Policy”), providing coverage for an amount per event of at least that stated in the Schedule.

The Professional Indemnity Policy must be effected with an insurer which is authorised to carry on non-life insurance business in Australia under the Insurance Act 1973 (Cth).

The Professional Indemnity Policy must –

(a) cover such risks;

(b) be subject only to such conditions and exclusions; and

(c) be subject only to such excess –

as are approved by the Superintendent.

16.2.2 Increase in Cover
On each anniversary of the Commencement Date until the completion of this Contract, the Supplier must increase the amount of coverage under the Professional Indemnity Policy by at least the amount per event stated in the Schedule per year.

16.2.3 Sub-contractors
The Supplier must ensure that any sub-contractor to the Contract complies with clause 16.3 as if it were the Supplier and provide evidence of such compliance in accordance with clause 16.5.

16.3 Product Liability Insurance
16.3.1 Obligation to Insure
The Supplier must, at all times during the term of this Contract and for 10 years thereafter, be the holder of a current product liability policy of insurance in respect of the Deliverables and any activities forming part of the Services which are capable of being covered under such a policy (“Product Liability Policy”), providing coverage for an amount per event of at least that stated in the Schedule.

The Product Liability Policy must be effected with an insurer which is authorised to carry on non-life insurance business in Australia under the Insurance Act 1974 (Cth).

The Product Liability Policy must –

(a) cover such risks;

(b) be subject only to such conditions and exclusions; and

(c) be subject only to such excess –

as are approved by the Superintendent.

16.3.2 Increase in Cover
On each anniversary of the Commencement Date until the completion of this Contract, the Supplier must increase the amount of coverage under the Product Liability Policy by at least the amount per event stated in the Schedule per year.

16.3.3 Sub-contractors
The Supplier must ensure that any sub-contractor to the Contract complies with clause 16.3 as if it were the Supplier and provide evidence of such compliance in accordance with clause 16.5.

16.4 Evidence of Insurance
16.4.1 Provision of Evidence
The Supplier must produce to the Superintendent policies of insurance and receipts showing that the insurances referred to in clauses 16.1, 16.2, 16.3, and 16.4  have been paid not less than seven days before the Commencement Date.
16.4.2 Certificates of Currency
The Supplier must provide the Principal with certificates of currency in respect of the insurances referred to in clauses 16.1, 16.2, 16.3, and 16.4 :

(a) each six months (beginning six months after the Commencement Date) during the Contract Term; and

(b) within two days after a written request being made by the Superintendent.

16.4.3 Failure to Insure
If the Supplier fails to comply with its obligations under clause 16.1, 16.2, 16.3, and 16.4 , the Principal may:

(a) in the case of a failure by the Supplier to comply with its obligations under clauses 16.2, 16.3, and 16.4 , effect or maintain the Public Liability Policy, the Professional Indemnity Policy, the Product Liability Policy or the Fidelity Guarantee Policy, as the case may be, and pay the premiums thereof, the cost of which must be paid on demand by the Supplier to the Principal or may be deducted by the Principal from any moneys due or becoming due to the Supplier under this Contract, at the option of the Principal; or
(b) immediately terminate this Contract.  If this Contract is terminated under clause 16.5(b), clause 13 will operate, to the extent it is applicable, as if the termination had been made by the Principal under clause 12 for a default by the Supplier.
16.4.4 Proof of Failure to Insure
Any failure by the Supplier to comply with its obligations under clause 16.5.1 or clause 16.5.2 will constitute conclusive proof of its failure to effect or maintain the insurances, as the case may be, for the purposes of clause 16.5.3.

16.4.5 Powers not Restricted
The exercise of a Power by the Principal under clause 16.5.3(a) does not prevent the Principal terminating the Contract under clause 16.5.3(b) in respect of that or any subsequent breach of clause 16.1, 16.2, 16.3, or 16.4 .
16.5 Not to Affect Other Obligations

The effecting of insurances by the Supplier under this Contract does not affect the obligations of the Supplier under this or any other clause of this Contract.
17 LIABILITY

17.1 Determination of Liability

The liability of either party for breach of this Contract or for any other common law or statutory cause of action arising out of the operation of this Contract will be determined under the relevant law in Australia that is recognised, and would be applied, by the High Court of Australia.

17.2 Limitation of Liability

17.2.1 If so specified in the Schedule, liability arising under this clause 17 will be limited.  Unless expressly stated otherwise in the Schedule, the limit on liability specified in the Schedule will apply for the benefit of both parties in respect of each single occurrence or a series of related occurrences arising from a single cause.

17.2.2 Except as otherwise provided in the Schedule, this limitation does not apply to liability for:

(a) personal injury, including sickness and death;

(b) loss of, or damage to, tangible property;

(c) an indemnity in respect of third party claims under clause 15; or

(d) infringement of Intellectual Property Rights or Moral Rights.

Contributory Negligence
The liability of a party (“the party at fault”) for loss or damage sustained by the other party will be reduced proportionately to the extent that such loss or damage has been caused by the other party's failure to comply with its obligations and responsibilities under this Contract or to the extent that the negligence of the other party has contributed to such loss or damage, regardless of whether a claim is made by the other party for breach of contract or for negligence.

17.3 Survival

This clause 17 survives the termination or expiry of this Contract.
18 DISPUTE RESOLUTION

18.1 Notice of Dispute

In the event of any dispute or difference arising between the Principal and the Supplier, either during the period of this Contract or after the termination, abandonment or breach of this Contract, as to any matter or thing connected with this Contract or arising under this Contract, the Principal or the Supplier may give to the other party notice of the dispute or difference.  

Such notice must:

18.1.1 not be unreasonably given;

18.1.2 indicate that it is a notice under this clause; and

18.1.3 give sufficient details of the dispute or difference as to enable the party receiving the notice to ascertain the nature of the dispute or difference alleged.

18.2 Alternative Dispute Resolution

Within seven (7) days of the receipt of any notice of dispute under clause 18.1 by either party, a representative of each party must meet to discuss ways of resolving the dispute or difference.  The representatives may resolve the dispute or difference themselves or refer the dispute or difference to any form of alternative dispute resolution procedure on which they agree.  The representatives must be authorised by the parties to resolve the dispute or difference on their behalf should this prove to be practicable.

18.3 Referral to Litigation

Unless a dispute or difference of which notice has been given under clause 18.1 is settled, either party may, not less than seven (7) days after the notice of dispute or difference was given, refer the dispute or difference to litigation.

18.4 Work to Continue

If reasonably possible, performance of obligations under the Contract must continue during legal proceedings, and no payment due or payable by the Principal that is not in dispute must be withheld on account of the legal proceedings, unless so authorised by the Supplier or by this Contract.

19 FORCE MAJEURE

19.1 Notice to be Given

If a party is prevented from performing any of its obligations under this Contract as a result of Force Majeure Event, that party must notify each other party of that fact and upon the notice being given, performance of the Contract is suspended for the duration of, and to the extent it is affected by, the Force Majeure Event.  The party giving the notice is not liable for delay or failure of performance of the relevant provisions of this Contract for the duration of the Force Majeure.

Termination of this Contract
If the Force Majeure Event has not ended within 90 days from the date the notice is given under clause 19.1, any party receiving that notice may terminate this Contract by written notice to each other party to that effect and no party is liable to any other party for any loss or damage suffered or caused by the Force Majeure Event.
20 BEST VALUE PRINCIPLES

20.1 The Supplier must, in performing or purporting to perform the Services, comply with the Best Value Principles.

20.2 The Supplier indemnifies the Principal (including its Personnel) against any liability incurred or loss or damage suffered by the Principal (including its Personnel) arising out of the Supplier’s failure to comply with the Best Value Principles when performing or purporting to perform the Services.

20.3 If, during the duration of this Contract, the Principal gives notice to the Supplier that it proposes to:-

20.3.1 evaluate the Supplier’s performance of the Services by reference to the Best Value Principles; or

20.3.2 review what future options exist for the procurement of services of the kind performed under this Contract,

the Supplier must, upon receipt of such notice, supply to the Principal such information as the Principal reasonably requires to carry out the evaluation or review, as the case may be.

21 GOVERNING LAW AND JURISDICTION
21.1 This Contract is governed by and construed in accordance with the laws of the State of Victoria.

21.2 The parties agree to submit to the exclusive jurisdiction of the courts of the State of Victoria in relation to any disputes arising out of this Contract.

22 COSTS

22.1 Duty

All duty on or in respect of this Contract or in respect of any instrument or transaction contemplated by this Contract must be paid by the Supplier.

22.2 Costs of Contract
Each party must pay its own costs of and in connection with negotiations, preparation and execution of this Contract.

23 NOTICES 
Giving notice

Subject to clause 23.4, any notice (which includes, without limitation, a demand, request, consent, approval and any other communication made, required or authorised under this Contract) given under this Contract must be:

23.1.1 in writing;

23.1.2 directed to the recipient’s address or facsimile number specified in the Schedule, as varied by any notice; and

23.1.3 hand delivered or sent by prepaid post to that address or sent by facsimile transmission to that number.

23.2 Receipt of notice

A notice given in accordance with clause 23.1  is taken to be received by the recipient:

23.2.1 if hand delivered, on delivery;

23.2.2 if sent by prepaid post, within Australia to an Australian address, 2 Business Days after the date of posting; or

23.2.3 if sent by facsimile transmission, when the sender’s facsimile system generates a message confirming successful transmission of the total number of pages of the notice unless, within 8 Business Hours after that transmission, the recipient informs the sender that it has not received the entire notice.

In all cases, a notice received after 5.00pm in the place of receipt or on a day that is not a Business Day is taken to be received by the recipient at 9.00am on the next Business Day.

23.3 Signing of notice

A notice given under this Contract is sufficiently signed if:

23.3.1 in the case of a body corporate, it is signed by a director, secretary or other officer of, or a legal practitioner acting for, the body corporate; or

23.3.2 in the case of an individual, it is signed by the individual.

Other modes of service permitted

The provisions of this clause are in addition to any other mode of service permitted by law.

24 WAIVER

24.1 Failure to exercise right

A failure of a party at any time to require performance of any obligation under this Contract is not a waiver of that party’s right -
24.1.1 to claim damages for breach of that obligation; or

24.1.2 at any time to require performance of that or any other obligation under this Contract -
unless written notice to that effect is given in accordance with clause 24.2.

24.2 Writing required

Waiver of any provision of or right under this Contract:

24.2.1 must be in writing signed by the party entitled to the benefit of that provision or right; and

24.2.2 is effective only to the extent set out in the written waiver.

25 SEVERANCE

25.1 Preferred construction

The parties agree that a construction of this Contract that results in all provisions being enforceable is to be preferred to any other construction.

25.2 Severance

If, despite the application of clause 25.1, a provision of this Contract is illegal or unenforceable -
25.2.1 if the provision would not be illegal or unenforceable if a word or words were omitted, that word or those words are omitted; and

25.2.2 in any other case, the whole provision is omitted -
and the remainder of this Contract continues in force.

26 GENERAL

26.1 Whole agreement

This Contract -
26.1.1 constitutes the whole agreement between the parties; and

26.1.2 supersedes all prior representations, warranties, arrangements, understandings and agreements between the parties -
relating to the subject matter of this Contract.

26.2 Assignment

A party must not assign any right under this Contract without the prior written consent of each other party.

26.3 Counterparts

This Contract may be executed in any number of counterparts and all the counterparts together constitute one and the same instrument.

26.4 Alteration

This Contract may only be altered in writing signed by the parties.

26.5 Further acts

Each party must, without further consideration, sign, execute and deliver any document and perform any other act that is necessary or desirable to give full effect to this Contract.

26.6 Party preparing document not to be disadvantaged

No rule of contract interpretation must be applied in the interpretation of this Contract to the disadvantage of one party on the basis that it prepared or put forward this Contract or any document comprising part of this Contract.

26.7 No restriction of powers

This Contract does not fetter or restrict the powers or discretions of the Principal in relation to any powers or obligations it has under any Act, regulation or local law that may apply to the subject matter of this Contract or to any party to this Contract.

Counting of Days

Where under any provision of this Contract, any notice is to be given or any payment is to be made on a Saturday, Sunday or Public Holiday, the notice may be given or the payment made on the next day which is not a Saturday, Sunday or Public Holiday.

Currency

In this Contract, a reference to “$” or “dollars” is a reference to Australian dollars.

26.8 Supplier to Examine Information

The Supplier is deemed to have examined all information and to have made all enquiries relevant to its obligations under this Contract and to be aware of all risks, contingencies, costs, difficulties and other circumstances in any way connected with the performance of its obligations under this Contract.

26.9 Precedence

26.9.1 Should the Contract Documents contain any discrepancy or inconsistency, then, for the purpose of removing the discrepancy or resolving the inconsistency, the Contract Documents must take precedence in the order in which they are listed in the Formal Instrument of Agreement.

26.9.2 If the discrepancy is not removed or the inconsistency is not resolved by this method, the Superintendent must make a determination removing the discrepancy or resolving the inconsistency.

The Superintendent

The Superintendent must exercise any powers or functions conferred, and perform any duties imposed, on the Superintendent under clauses 13.5 and 26.11 reasonably and independently of the parties.  Except as expressly provided in this clause or elsewhere in this Contract, the Superintendent may exercise any other powers conferred, and perform any other duties imposed or functions conferred, on the Superintendent in the Principal’s interests.
27 RELATIONSHIP BETWEEN THE PARTIES

27.1 No Partnership

Nothing in this Contract shall operate or be deemed to create a partnership between any of the parties to this Contract.

27.2 Several and Joint Liability

If the Supplier consists of two or more parties, this Contract binds each of them severally and jointly.
Agency

The Supplier must not:
27.2.1 hold itself out as being an agent of the Principal or being in any other way entitled to make any contract on behalf of the Principal or to bind the Principal to the performance, variation, release or discharge of any obligation; or

27.2.2 hold out its Personnel or allow its Personnel to hold themselves out as being employees or agents of the Principal.
28 INTERPRETATION

In this Contract, unless inconsistent with the context:

28.1 headings and underlines are for convenience only and do not affect interpretation;
28.2 the singular includes the plural and vice versa;

28.3 words importing one gender include other genders;

28.4 a reference to a document or instrument, including this Contract, includes that document or instrument as novated, altered or replaced from time to time;

28.5 a reference to an individual or person includes a partnership, body corporate, government authority or agency and vice versa;

28.6 a reference to a party includes that party’s executors, administrators, successors, substitutes and permitted assigns;

28.7 other grammatical forms of defined words or expressions have corresponding meanings;

28.8 a covenant, undertaking, representation, warranty, indemnity or agreement made or given by -
28.8.1 two or more parties; or

28.8.2 a party comprised of two or more persons -
is made or given and binds those parties or persons jointly and severally;

28.9 a reference to a statute, code or other law includes regulations and other instruments made under it and includes consolidations, amendments, re-enactments or replacements of any of them;

28.10 a recital, schedule, annexure or description of the parties forms part of this Contract;

28.11 if an act must be done on a specified day that is not a Business Day, the act maybe done instead on the next Business Day;

28.12 if an act required to be done under this Contract on a specified day is done after 5.00pm on that day in the time zone in which the act is performed, it is taken to be done on the following day;

28.13 all monetary amounts are in Australian dollars;

28.14 a party that is a trustee is bound both personally and in its capacity as trustee;

28.15 a reference to an authority, institution, association or body (“original entity”) that has ceased to exist, been reconstituted, renamed or replaced or whose powers or functions have been transferred to another entity, is a reference to the entity that most closely serves the purposes or objects of the original entity; 

28.16 headings and the provision of a table of contents are for convenience only and do not affect the interpretation of this Contract;
28.17 a reference to a “subsidiary” of a body corporate is to a subsidiary of that body corporate in accordance with Part 1.2 Division 6 of the Corporations Act 2001 (Cth);

28.18 a reference to a “holding company” of a body corporate is to a body corporate of which that body corporate is a subsidiary within the meaning of Part 1.2 Division 6 of the Corporations Act 2001 (Cth); and
28.19 a reference to a “related body corporate” of a body corporate is to a body corporate which is related to that body corporate within the meaning of Section 50 of the Corporations Act 2001 (Cth).

SCHEDULE

	1 Superintendent
(clause 1.33)
	     

	2 Warranty Period
(clause 1.34)
	     
months for each Deliverable

	3 The transfer of title to Principal
(clause 3.2)
	Delivery/Issue of Certificate of Final Acceptance /Full Payment

(delete one)

	4 Requirements for sale of Hardware to Principal
(clause 3.1)
	     

	5 Installation, configuration and training services for Hardware
(clause 3.4)
	     

	6 Storage of Supplier Materials
(clause 5.5)
	     

	7 Maintenance of records of Hardware Maintenance Services
(clause 5.7)
	     

	8 Public Liability Insurance minimum amount of coverage
(clause 16.2.1)
	     

	9 Public Liability Policy coverage annual increase
(clause 16.2.3)
	     

	10 Professional Indemnity Policy minimum amount of coverage
(clause 16.3.1)
	     

	11 Professional Indemnity Policy coverage annual increase
(clause 16.3.2)
	     

	12 Product Liability Policy minimum amount of coverage
(clause 16.4.1)
	     

	13 Product Liability Policy coverage annual increase
(clause 16.4.2)
	     

	14 Whether liability is limited and, if so, the amount to which it will be limited
(clause 17.2)
	     

	15 Non-application of limited liability
(clause 17.2.2)
	     

	16 Address for service of notices
(clause 23.1.2)
	     


APPENDIX 1
SPECIFICATIONS
	Not Applicable
	 FORMCHECKBOX 


	As per Attached Documents Listed
	 FORMCHECKBOX 



[Insert the technical or descriptive specifications of functional, operation, performance or other characteristics of the Deliverables and Services to be provided and performed under this Contract, including the specifications for the Hardware.]

APPENDIX 2

DESCRIPTION OF DELIVERABLES AND SERVICES
	Not Applicable
	 FORMCHECKBOX 


	As per Attached Documents Listed
	 FORMCHECKBOX 



[Insert a description of the Deliverables to be supplied under this Contract, including details of Hardware and a description of the Services to be performed for the benefit of the Principal under this Contract plus a timetable for the delivery and installation of Hardware and the provision of Services.]
APPENDIX 3
HARDWARE MAINTENANCE SERVICES
	Not Applicable
	 FORMCHECKBOX 


	As per Attached Documents Listed
	 FORMCHECKBOX 



[Insert a description of the Hardware Maintenance Services to be performed for the benefit of the Principal under this Contract, including response times and particulars of specific services which are to be included or excluded.]  
This will include in particular the following:
	17 Hardware Maintenance Services
(clause 1.20, 5.1)

	     

	18 Commencement date of Hardware Maintenance Services
(clause 5.2.2)

	     

	19 Preventative Hardware Maintenance Services
(clause 5.3)

	     

	20 Remedial Hardware Maintenance Services
(clause 5.4)

	     

	21 Excluded services
(clause 5.8)
	     


APPENDIX 4
ACCEPTANCE TESTING

[Insert a description of the acceptance tests to be performed on the Deliverables.]

APPENDIX 5
CERTIFICATE OF ACCEPTANCE
	Issued by Principal’s Representative to the Supplier

	Name of Principal’s Representative
	     

	The following items (Deliverable and/or Service) have been accepted
	     

	Conditions attached to the Certificate of Acceptance (if any)
	     

	Execution – signed for and on behalf of the

	Principal’s Representative
	

	Name (please print)
	     

	Position
	     

	Signature and date
	…………………………………………..
………/………/………

	Supplier’s representative
	

	Name (please print)
	     

	Position
	     

	Signature and date
	…………………………………………..        
………/………/………


APPENDIX 6
FEES
	Not Applicable
	 FORMCHECKBOX 


	As per Attached Documents Listed
	 FORMCHECKBOX 



[Insert a description of the fees and charges the Supplier is entitled to charge the Principal for the supply of the Deliverables and the performance of the Services and the period and procedure for payment of each item.  Also include the Principal’s invoicing requirements (if any).]
APPENDIX 7
OTHER DOCUMENTS
	Not Applicable
	 FORMCHECKBOX 


	As per Attached Documents Listed
	 FORMCHECKBOX 



[Insert descriptions of other documents to be incorporated into this Contract by reference]
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